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United States Court of Appeals jor the 
District of Columbia | 

1 Municipal Court of the District of Columbja. 

No. A-11,596. j 

Ruth E. Jerome, Plaintiff , 
vs. 

Robert J. Maghan, Jr., Elmer Dalstrom, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Municipal! Court of 
the District of Columbia, at the City of Washington, in 
said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings l^ad, in the 
above-entitled cause, to wit:— 

2 Declaration. 

Filed September 5, 1935. 

The plaintiff, Ruth E. Jerome, sues the defendants, Mrs. 
Katherine Williams, Robert J. Maghan, Jr., apd Elmer 
Dalstrom, for that on to wit, the 26th day of August, 1935, 
the said plaintiff, was, and always theretofore hpd been a 
good true and law-abiding person, and as such hid always 
so behaved herself as to merit and retain the ejsteen and 
respect of all who knew her, and had not been guilty npr 
until the time of the commitment by the said defendants of 
the grievances hereinafter stated been suspected of having 
been guilty of any crime or misdemeanor, and by reason 
whereof the said plaintiff deservedly obtained and then had 
the good opinion, credit and esteen of all her neighbors, 
business acquaintances, and all other persons to whom she 
was known. 

Yet the defendants, well knowing the premised, but con¬ 
triving and maliciously intending to injure the plaintiff in 
her aforesaid good name, fame and credit, and to bring her, 
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the said plaintiff, into public acandal, infamy and disgrace 
on, to wit, the 26th day of August, 1935, without a reason¬ 
able or probable cause whatsoever caused the arrest, the 
search of her person, arrested her, and held her under ar¬ 
rest in physical custody of Detectives Robert J. Maghan, 
Jr. and Elmer Dalstrom, and was taken to the Third Metro¬ 
politan Police Precinct, in the District of Columbia, and 
there held for about an hour and her person searched by a 
Policewoman, all this was done in the District of Columbia 
in violation of the laws of the said District. 

By means whereof the said plaintiff has been and is 
greatly injured in her credit and reputation, and has 

3 been brought in to great public scandal, infamy and 
disgrace in and among all her neighbors, business ac¬ 
quaintances and associates, and other persons to whom she 
is known, and divers other persons to whom the innocence 
of said plaintiff is unknown have suspected and believed and 
do suspect and believe that she, the said plaintiff, is guilty 
of some unlawful offense. 

The said plaintiff by reason of the premises suffered 
great anxiety and physical pain and mental anguish and has 
been subjected to public physical pain and mental anguish 
and has been subjected to public ridicule and scorn; all to 
the great damage of the plaintiff. 

WHEREFORE, the plaintiff brings this suit and claims 
the sum of $1000.00 besides the cost of this suit. 

(Signed) THEODORE A. BROWN 

Attorney for Plaintiff. 

Bill of Particulars. 

1 Filed September 5, 1935. 

To damage for false arrest and imprisonment... .$1000.00 

! (Signed) THEODORE A. BROWN 

Attorney for Plaintiff. 

Plea. 

Filed October 11, 1935. 

Come now the defendants, Robert J. Maghan, Jr., and 
Elmer Dalstrom, by their attorney and for plea to the plain- 
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tiff’s declaration filed herein, say that they are without in¬ 
formation or knowledge that the plaintiff was and always 
has been a good, true and law abiding person and that the 
plaintiff has retained the esteem and respect and good opin¬ 
ion of all her neighbors and business acquaintances and, 
therefore, neither admit nor deny the same but demand 
strict proof thereof. 

4 The defendants deny each and every material alle¬ 

gation contained in said declaration and aver that 
thev have never contrived and maliciouslv intended to in- 

9 / % 

jure or damage the plaintiff and aver the facts to be that 
on or about the 26th day of August, 1935, they were mem¬ 
bers of the Metropolitan Police Department of the District 
of Columbia, assigned as precinct detectives to the Third 
Police Precinct; that acting upon a complaint made to the 
proper authorities at the Third Police Precinct, they were 
assigned to investigate a certain crime reported to have 
been committed at premises 1845 Belmont Road in the Dis¬ 
trict of Columbia; that pursuant to their official duties they 
went to said premiese and upon receiving certain informa¬ 
tion they, acting at all times in good faith, without malice 
toward the said plaintiff and within the scope of their offi¬ 
cial authority as officers of the law, made certain investiga¬ 
tions; that the plaintiff was employed at premises 1845 Bel¬ 
mont Road, N. W., and when the said plaintiff had com¬ 
pleted her work and was about to leave said prebnises the 
defendants acting with reasonable and probable ^ause and 
within the scope of their official authority as officers of the 
law, spoke to the plaintiff and informed her that| they de¬ 
sired to question her; that thereupon the plaintiff volunta¬ 
rily drove to the third precinct in an automobile operated 
by a friend of hers; that the defendants thereupon ques¬ 
tioned the plaintiff and at the special instance and request 
of said plaintiff that her person be searched, the plaintiff 
was thereupon searched by a member of the Woman’s Bu¬ 
reau of the Metropolitan Police Department. Tfie defen¬ 
dants deny that the plaintiff suffered damages in the sum 
alleged in the declaration and the defendants further deny 
the plaintiff suffered great anxiety and physical pain and 
mental anguish and has been subjected to public ridicule 
and scorn. 
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WHEREFORE, the premises considered, the defendants 
pray that the plaintiff’s suit be dismissed. 

5 (Signed) JULIAN I. RICHARDS 

Attorney for Defendants 

Memorandum of Finding for the Plaintiff. 

Mins. 94, p. 269, 

November 25, 1935: 

Come now the parties hereto, and this cause being heard 
and submitted the court finds in favor of the defendant, 
Mrs. Katherine Williams, and for the plaintiff against the 
defendants, Robert J. Maghan, Jr. and Elmer Dalstrom in 
the sum of One Hundred and Fifty Dollars ($150.). 

6 Motion for Neiv Trial. 

Filed November 25, 1935. 

Come now the defendants, Robert J, Maghan, Jr., and 
Elmer Dalstrom, by their attorney and move the Court to 
set aside the findings of the Court entered herein on the 
25th day of November, 1935, in favor of the plaintiff and to 
grant them a new trial upon the following grounds: 

1. Finding was contrary to the evidence. 

2. Finding was contrarv to the weight of the evidence. 

3. Finding was contrarv to law. 

4. The damages assessed are excessive. 

5. And for other matters occurring during the course of 
said trial which will be raised at the hearing herein. 

(Signed) JULIAN I. RICHARDS 

Attorney for Defendants. 

Clerk will please calendar the above motion for a new 
trial for argument before Judge Aukam, Friday, December 
6,1935 at 10:00 A. M., or as soon thereafter as counsel may 
be heard. 

(Signed) JULIAN I. RICHARDS 

Attorney for Defendants. 

Service of copy of the above attached motion for new 
trial is hereby acknowledged this 27th day of November, 
1935 

(Signed) THEODORE A. BROWN 

Attorney for Plaintiff. 
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Memorandum Overriding Motion for New Tried and on 
Judgment on Finding for Plaintiff. 

Mins. 94, p. 350, 

January 13, 1936. j 

It appearing to the court that the plaintifjf has this 

7 day filed a remittitur of $50.00 of the finding of the 
court in this cause, it is ordered that the niotion for 

a new trial filed herein by the defendants, Robert J. Ma- 
glian, Jr., and Elmer Dalstrom be, and the same jis hereby 
overruled and that judgment be entered for the tjalance of 
said finding. 

Wherefore it is considered that the plaintiff rbcover of 
the defendants, Robert J. Maghan, Jr. and Elmer [Dalstrom 
the sum of One Hundred Dollars ($100.00) witljT interest 
from date and costs and have execution thereof. I 

8 United States of America, ss: j 

Filed Jan. 28, 1936, Municipal Court Districjt of 

Columbia 

The President of the United States, ! 

To the Honorable George C. Aukam, Judge of the Munici¬ 
pal Court of the District of Columbia, Greeting: 

BECAUSE in the record and proceedings, as a|so in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Ruth E. Jerome, 
Plaintiff, and Robert J. Maghan, Jr., Elmer Dalstrom, De¬ 
fendants, A 11,596, a manifest error hath happened, to the 
great damage of the said Defendants, as by their complaint 
appears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then, under your seal, dis¬ 
tinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to tge United 
States Court of Appeals for the District of Colujmbia, to¬ 
gether with this writ, so that you have the same in the said 
Court of Appeals, at Washington, within 20 days jfrom the 
settling of the bill of exceptions, or within such additional 
time after the expiration of the 20 days as the coilirt below 
or a judge thereof for sufficient cause shall allow] that the 
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record and proceedings aforesaid being inspected, tlie said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done. 

WITNESS the Honorable George E. Martin, Chief Jus¬ 
tice of the said Court of Appeals, the 28th day of January, 

in the vear of our Lord one thousand nine hundred and 
•/ 

thirty-six. 

1 HENRY W. HODGES 

Clerk of the United States Court of 
(Seal) Appeals for the District of Columbia. 

Allowed by 

GEORGE E. MARTIN, 

Chief Justice of the United States Court, 
of Appeals for the District of Columbia. 

Filed Jan. 28, 1936 Municipal Court District of Columbia 

United Stktes Court of Appeals for the District of Columbia 
9 Filed Apr. 22, 1936. MONCURE BURKE, Clerk. 

In the Municipal Court of the District of Columbia. 

No. A-11,596 

Ruth E. Jerome, Plaintiff, 

vs. 

Katherine Williams, Robert J. Maghan, Jr., Elmer Dal- 

strom. Defendants. 

Bill of Exceptions. 

At the trial of the issues in the above-entitled cause be¬ 
fore Judge George C. Aukam, without a jury, on the 21st 
day of October, 1935, the following proceedings were had 
and evidence <riven, namelv: 

Ruth E. Jerome testified that she was the plaintiff and 
had been working as a waitress for Mrs. Katherine Wil¬ 
liams at 1845 Belmont- Road, N. W., for about nine months 
prior to August 26, 1935; that on August 26, 1935, while 
working for Mrs. Williams as a waitress, Mrs. Williams 
came into the pantry and told her and the others there that 
she, Mrs. Williams, had lost $30.00; that the $30.00 and a 
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pocketbook belonging- to Mrs. Williams had been taken from 
a drawer of the sideboard in the dining room; that Mrs. 
Williams asked the plaintiff whether she had seen any of 
the others in the dining room and the plaintiff replied 
“Yes”; that Mrs. Williams said, “I usually tell {mu when 
I put the pocketbook there”; Witness testified that Mrs. 
Williams did not tell her on this occasion; plaintiff further 
testified that the empty pocketbook was not found (until one- 
half hour later; Mrs. Williams told her she was! going to 
get the police; that shortly thereafter a uniformed police¬ 
man came and questioned Mrs. Banks, the other waitress, 
and no one else; that later on that night the two defendants, 
Robert J. Maghan, Jr., and Elmer Dalstrom, came to the 
house and talked to Mrs. Williams while the plaintiff was 
serving a late partv; that about nine o’clock P. M. (the plain- 
tiff had finished her work and was leaving the premises; 
that she entered an automobile then being operated by her 
friend Mr. John L. Jordan; that as they were aboift to drive 
away the officers approached their car andl said they 
10 wanted to talk to her; that she asked them kvhat they 
wanted to question her for; that one of the officers 
replied “You know about the money that was taken in the 
boarding house”; that the plaintiff replied “YesJ but I did 
not take the money”; that she made an attempt to get out 
of the car in order to see Mrs. Williams; that the officers 
thereupon flashed their badges; that she informed the offi¬ 
cers that thev could not arrest her without a warrant; that 
the officers informed her that if she did not talk with them 
there she would have to go to the station house; that her 
friend, Mr. Jordan, said “You had better go down to the 
station house because they are officers”; that they drove 
down to the station house against her will and one of the 
officers got into the back of their car; that she was ques¬ 
tioned by the officers in the station house, whereupon a 
police woman searched her; that she submitted to the search 
after she was told by the police woman that it wa|s her duty 
to search her; that she was subsequently released and no 
charges were placed against her. 

Upon cross examination plaintiff testified thaj: this par¬ 
ticular dining room, was principally assigned tb her; that 
one of the defendants told her he had seen her jmme place 
before; that this was probably at her house because some- 

’ i 
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one had stolen a pocketbook from the house where she lived 
a short while before; plaintiff further testified that she re¬ 
turned to work the next morning and was not discharged 
but left her emplovment voluntarilv. 

Jacob H. Holloman, Jr., testified that on the 26th day of 
August, 11)35, he was working for Mrs. Williams at 1845 
Belmont Road, N. W., as a waiter; that Mrs. Williams 
claimed to have lost $30.00 and a pocketbook; that he told 
her to call the detectives and that shortly thereafter a uni¬ 
formed pdliceman came; that the plaintiff worked in the din¬ 
ing room as a waitress. 

Margaret Banks testified that she was employed by Mrs. 
Williams as a waitress at 1845 Belmont Road, N. W., and 
that on August 26, 1935, Mrs. Williams stated that she had 
lost $30.00 and a pocketbook; that later on a uniformed 
policeman came to the plaintiff and questioned her; that she 
and the plaintiff were the only ones who worked in 
11 the dining room where the monev was stolen. 

John L. Jordan testified that about 9 o’clock P. M. 
on the night of August 26, 1935, he drove to premises 1845 
Belmont Road, N. W., for the purpose of taking the plain¬ 
tiff home; that as he pulled up the plaintiff got into the 
car; that a Ford car backed up and the two defendants got 
out and approached the automobile in which he and the 
plaintiff were sitting; that they stated they wanted to talk 
to the plaintiff; that after a short conversation he drove 
the plaintiff and one of the defendants to the station house. 

At the conclusion of this testimony the plaintiff rested. 
Upon motion to dismiss on behalf of the defendants the 
Court dismissed the case against Mrs. Williams but over¬ 
ruled the motion to dismiss on behalf of the defendant police 
officers. An exception was noted by the defendants, Dal- 
strom and Maghan. 

Whereupon the defendant, Robert J. Maghan testified 
that he and the defendant Elmer Dalstrom were members 
of the Metropolitan Police Department attached to number 
3 Precinct as precinct detectives; that he had been a mem¬ 
ber of the Metropolitan Police Department for approxi¬ 
mately twelve years, and that about 8:30 o’clock P. M. on 
the evening of August 26, 1935, he and the defendant Dal¬ 
strom received an assignment to investigate a complaint 
made by Mrs. Williams, 1845 Belmont Road, N. W., to the 
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effect that a lady’s black pocketbook containing approxi¬ 
mately $30.00 had been taken from the drawer of the side¬ 
board in the dining: room on the first floor at 1845 Belmont 
Road, N. W.; that shortly thereafter lie and the defendant 
Dalstrom went to these premises and there interviewed the 
complainant, Mrs. Williams; that Mrs. Williams informed 
them that she had placed her purse containing approxi¬ 
mately $30.00 in the sideboard in the dining room; that 
later on she discovered that her purse was gone; that at the 
time she had placed the purse in the sideboard the plaintiff, 
Ruth Jerome, was the only person working in tjhe dining 
room and the only one who saw her put the pufse in the 
drawer; that the plaintiff was the only one who jvorked in 
the dining room and waited on the table; jthat Mrs. 
12 Williams told them that plaintiff had been Eavesdrop¬ 
ping all afternoon and acted in a suspiciou^ manner; 
that Mrs. Williams told them she was not suspicions of Mar¬ 
garet Banks, the other waitress; that Mrs. Williams also 
told them that a uniformed policeman had been there some 
few hours before and had searched Margaret Banks’ locker; 
that after questioning her the officer released her \ that wit¬ 
ness and officer Dalstrom asked Mrs. Williams if any other 
girls were working near this dining room; that sjie replied 
“No”; that Mrs. Williams told them at the time the purse 
disappeared the Jerome girl was setting up tables in the 
dining room; that Mrs. Williams also showed them the 
empty pocketbook; that this empty pocketbook had been 
found discarded in a hall closet after the theft had been dis¬ 
covered ; the witness further testified that while he and offi¬ 
cer Dalstrom were talking to Mrs. Williams they observed 
the plaintiff, Ruth Jerome, attempting to overhear their 
conversation and that from the information they had ob- 
tained and from what they were able to observe they sus¬ 
pected and believed the plaintiff to be the guilty p arty: that 
he and officer Dalstrom then went outside the premises and 
waited for the plaintiff to get off from her work; fihat about 
9 o’clock P. M. the plaintiff came out of the preifnises and 
got into an automobile: that officer Dalstrom whs driving 
the police car and the witness got out of the police car and 
went up to the car in which the plaintiff was sitting; that he 
identified himself as a police officer and told the plaintiff 
they desired to talk to her about the theft of tlje pocket- 
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book; that the plaintiff got very angry and refused to be 
questioned; that she stated the officers had no warrant for 
her and therefore could not question her; that thereupon 
ho and officer Dalstrom stated that if she refused to talk to 
them there they would have to take her to No. 3 Precinct; 
that the plaintiff’s friend, Mr. Jordan, suggested that they 
drive to the station house; that the witness got into the 
back of the car and they drove to the station house, officer 
Dalstrom following in the police car; that they went into the 
Sargeant’s room and asked the plaintiff a few questions; 

that she denied the theft and asked why she was sus- 
13 pected; that the plaintiff said she was willing to be 
searched, whereupon the Women’s Bureau was called 
and shortly thereafter a member of the Women’s Bureau 
came to the station house; that the plaintiff was only in the 
station house about one-half hour, and was released with¬ 
out any charges being placed against her; that neither he 
nor officer Dalstrom abused her or placed their hands upon 
her; that he told plaintiff no charge would be placed against 
her; that plaintiff’s friend, Mr. Jordan, remained in the 
station the entire time. 

Upon cross examination witness was asked why he 
thought the plaintiff was acting suspiciously and the wit¬ 
ness replied that the plaintiff seemed to be more concerned 
than anyone else in the house and continued to listen to the 
conversation between the detectives and Mrs. Williams; 
that the plaintiff constantly looked at the officers and seemed 
to be trying to hear what was being said. Witness admitted 
plaintiff was arrested after her refusal to talk. 

Whereupon the defendant, Elmer Dalstrom, testified that 
he had been a member of the Metropolitan Police Depart¬ 
ment for approximately 14 years and on August 26, 1935, 
was attached to No. 3 Precinct as a precinct detective; the 
witness thereupon testified in substance the same as the 
witness Maghan. 

Mrs. Katherine Williams testified that on August 26, 
1935, she conducted a boarding house at 1845 Belmont 
Koad, N. W., and that on that date she placed her pocket- 
book in the drawer of the sideboard in the dining room and 
placed a table cloth over it; that she went back to the side¬ 
board about five minutes later and took some money out, at 
which time she had approximately $30.00 left in the pocket- 
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book; that in about fifteen minutes later she went back to 
get some more money and the pocketbook was gone; that 
Margaret Banks, one of the waitresses working fojr her told 
her she had taken a table cover from that drawer but at that 
time did not see any pocketbook in the drawer; that the 
witness then went to the pantry and stated “ Someone has 
taken my pocketbook”; about one-half hour later the pocket- 
book was found in a hall closet but the mpney was 
14 gone; she called the police and a uniformed man re¬ 
sponded ; that while she was talking to the policeman 
in the hallway the plaintiff, Ruth Jerome, walked up and 
down in the room and seemed exceedingly nervous; that the 
policeman remarked at that time that the actions of the 
plaintiff seemed very suspicious; that the policeipan ques¬ 
tioned Margaret Banks and took her down stairs but re¬ 
leased her; that later on that night the two defendants, de¬ 
tectives from No. 3 Precinct, came to her house and the wit¬ 
ness told the detectives about the two girls and what the 
officer had said about the actions of the plaintiff, but she 
did not tell them to arrest anvone; she told the detectives 
about the loss of her pocketbook and that she believed there 
was about $30.00 taken; she also showed the oncers the 
pocketbook and told them that it had been recovered later 
in a hall closet; she further testified that she informed the 
defendants of the suspicious actions of the plaintiff and told 
them that she had observed the plaintiff trying to overhear 
the conversation about the theft of the pocketbook; she fur¬ 
ther testified that she told the officers she was not Auspicious 
of the other waitress Margaret Banks; that she told the 
defendants that the Jerome girl was the only onp working 
near this dining room and that at the time the j|>urse dis¬ 
appeared she was setting tables in this dining room: wit¬ 
ness further testified that the pocketbook had beeh given to 
her and that it was very useful to her and that she believed 
it to be worth about $5.00; that she had owned it for a long 
period of time. 

At the conclusion of this testimony motion was again 
made to dismiss on behalf of the defendants Maghan and 
Dalstrom; the Court stated that while the officers were act¬ 
ing upon probable cause, since the amount of money re¬ 
ported to have been stolen was less than $35.00 the Court 
desired to take the matter under advisement in order to 
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determine, first, whether the actions of the defendants con¬ 
stituted an arrest and, second, whether the officers had the 
right to arrest without a warrant for petit larceny, not com¬ 
mitted in their presence. 

On November 25, 1935, the Court found that the 
15 pocketbook in question was of little or no value and 
not worth $5.00 and found for the plaintiff in the sum 
of $150.00 against the defendants Maghan and Dalstrom. 
Defendants dulv filed a motion for new trial. On January 
8, 1936, the Court overruled the motion for a new trial pro¬ 
vided plaintiff filed a remittitur of $50.00 within five days. 
The remittitur was duly filed by the plaintiff on January 
13, 1936. Counsel for the defendants duly noted an excep¬ 
tion to said finding and announced that thev intended to 
apply to the Court of Appeals for a writ of error. 

Be it remembered that each of the separate and several 
exceptions taken by counsel for the defendants as herein¬ 
before set forth was so taken by counsel as above stated, 
and each of said exceptions was then a?id there separately 
and severally entered upon the minutes of the Judge pre¬ 
siding at the trial and counsel for the defendant then and 
there prayed the Court, and now prays the Court, to sign 
and seal this bill of exceptions, and at the request of counsel 
for the defendant the same is accordingly signed and sealed 
and made a part of the record of this cause this 6 day of 
April, 1936. 

GEORGE C. AUKAM, 
Presiding Judge of the Municipal 
Court of the District of Columbia . 
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16 In the Municipal Court of the District of Columbia. 

No. A-11,596 | 

Ruth E. Jerome, Plaintiff, 
vs. 

Katherine Williams, Robert J. Maghan, Jr., Elmer Dal- 

strom, Defendants. 

Service of a copy of the foregoing acknowledged this 4th 
dav of March, A. D., 1936. 

THEODORE A. BROWN 
Attorney for Plaintiff 

Theodore A. Brown, Esq., j 

1410 Hopkins Street, N. W., | 

Washington, D. C. 

Please take notice that the attached bill of exceptions will 
be called to the attention of, and submitted to the Court, on 
the 13th day of March, 1936, at 10 o’clock A. M., or as soon 
thereafter as counsel may be heard for the purpose of hav¬ 
ing the same signed and sealed by this Court. 

JULIAN I. RICHARDS 
1366 National Press Building, 
Attorney for Defendants. 

17 Assignment of Errors. 

Filed January 30, 1936. 

Now come the defendants Robert J. Megham Jr. and 
Elmer Dalstrom, by their counsel, and made the following 
assignments of error: 

1. The Court erred in finding that the defendants did not 
have reasonable grounds to believe that the crime of Grand 
Larceny had been committed. 

2. That the Court erred in ruling as a matter of law that 
the defendants did not have the authority to arrest without 
a warrant a person whom they had reasonable cause to be¬ 
lieve had committed the crime of petit larceny. 

3. That the Court erred in ruling that the defendants 
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were not protected in making the arrest under the circum¬ 
stances of this case. 

(Signed) JULIAN I. RICHARDS, 
Attorney for Defendants. 

Service of copy of the foregoing acknowledged this 30th 
clav of Januarv, 1936. 

* *7 

(Signed) THEODORE A. BROWN, 

Attorney for Plaintiff. 

Designation of Record. 

Filed January 30, 1936 

Now come the defendants Robert J. Maglian, Jr., and 
Elmer Dalstrom and designate the portion of the record 
which they desire to have included in the transcript, said 
portion being considered sufficient for the determination 
of the questions raised on appeal, namely: 

1. Declaration. 

18 2. Plea. 

3. (None of record) 

4. Memorandum of Finding for the Plaintiff. 

5. Motion for New trial. 

6. Memorandum Overruling Motion for New Trial and 
of Judgment on Finding for Plaintiff. 

7. Writ of Error. 

8 Bill of Exceptions and Memorandum of Date of Ap¬ 
proval. 

9. Assignment of Error. 

10. This Designation of the Record. 

(Signed) JULIAN I. RICHARDS 

Attorney for Defendants. 

Service of copy of foregoing acknowledged this 30th 
day of January, 1936. 

(Signed) THEODORE A. BROWN, 

Attorney for Plaintiff. 
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19 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: j 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pahes, num¬ 
bered from 1 to 18, both inclusive, to be a true and correct 


f counsel 
’anscript, 


transcript of the record, according to direction o 
herein filed, copy of which is made part of this t 
in Cause, At Law, No. A-11596 wherein Ruth E. Jerome is 
Plaintiff and Robert J. Maghan, Jr. and Elmer Dalstrom 
are defendants, as the same that remains upon the files and 
of record in said Court. 

IN TESTIMONY WHEREOF, I Hereunto subscribe mv 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District this 21st day of April, 1936. 


(Seal) 
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IN THE 

(Hmteb States Court of UppeSte 

FOR THE DISTRICT OF COLUMBIA. 


No. 6704. 


Robert J. Maghan, Jr. and Elmer Dalstr^m, 
Plaintiffs in Error , 

v. 

Ruth E. Jerome, 

Defendant in Error. 


BRIEF FOR PLAINTIFFS IN ERROR 


STATEMENT OF CASE. 

This case comes here by writ of error to the Munici¬ 
pal Court to review a judgment entered January 13, 
1936, in favor of the defendant in error and against the 
plaintiffs in error in the amount of One Hundred Dol¬ 
lars ($100.00). Plaintiffs in error are members of the 
Metropolitan Police Department of the District of 
Columbia and were co-defendants in an actioii in the 
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Municipal Court for false arrest in which the defen¬ 
dant in error was the plaintiff. The case was tried 
before Judge George C. Aukum, without a jury. 

STATEMENT OF FACTS. 

The defendant in error hereafter called the plaintiff 
was working as a waitress in a boarding house con¬ 
ducted by Mrs. Catherine Williams at 1845 Belmont 
Road, Northwest, in the District of Columbia. The 
plaintiffs in error, hereafter called the defendants, 
were members of the Metropolitan Police Department 
attached to No. 3 Precinct as Precinct Detectives, both 
having been members of the Police Department for 
approximately twelve (12) years. (Rec. 6-7.) On the 
evening of August 26,1935, at about 8:30 o ’clock P. M., 
the defendants, received an assignment to investigate a 
complaint made by Mrs. Williams, 1845 Belmont Road, 
N. W., to the effect that a lady’s black pocketbook con¬ 
taining approximately Thirty Dollars ($30.00) had been 
stolen from the drawer of a sideboard in the dining 
room oh the first floor at 1845 Belmont Road (Rec. 8- 
9); shortly thereafter the defendants went to these 
premises and there interviewed the complainant, Mrs. 
Williams. She informed them that she had placed 
her purse containing approximately Thirty Dollars 
($30.00) in the sideboard in the dining room and 
shortlv thereafter she had discovered that it and the 
monev therein had been taken. The defendants were 

w 

informed by Mrs. Williams that at the time the purse 
had been placed in the sideboard the plaintiff, Ruth 
Jerome, was the only person working in the dining 
room, the only one who saw her put the purse in the 
drawer and was the only one who worked in the dining 
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room and waited on the tables. (Rec. 9.) Thb officers 
were further informed by Mrs. Williams that the plain¬ 
tiff, Ruth Jerome, had been eavesdropping all after¬ 
noon and had acted in a highly suspicious manner. 
There was only one other waitress, Margare^; Banks, 
but Mrs. Williams did not suspect her. The dejfendants 
were further advised by Mrs. Williams thdt a uni¬ 
formed policeman had visited her some few ijours be¬ 
fore and had searched Margaret Banks’ locker. This 
same officer after questioning Margaret Bankfe had re¬ 
leased her. Mrs. Williams further informed the defen¬ 
dants that no other girls were working near this dining 
room and at the time the purse disappeared tfie plain¬ 
tiff, Ruth Jerome, was setting up tables in tlje dining 
room. The officers were shown the empty pc^cketbook 
and were told by Mrs. Williams that it had bebn found 
discarded in a hall closet after the theft had been dis¬ 
covered. The testimony further disclosed that while 
the defendants were talking to Mrs. William^ and re¬ 
ceiving this information they observed the plaintiff at¬ 
tempting to overhear their conversation and that from 
the information they had obtained and from ^hat they 
were able to observe they suspected and believed the 
plaintiff to be the guilty party. 

Shortly after receiving this information tpey went 
outside the premises and about nine o’clock M. the 
plaintiff came out and got into an automobile which 
was then being operated by her friend, John Jordan. 
The defendant, Maghan got out of the police car which 
was being driven by the defendant Dalstrom, and went 
up to the car in which the plaintiff was sitting. After 
identifying himself as a police officer he told the plain¬ 
tiff they desired to talk to her about the theft of the 
pocketbook belonging to Mrs. Williams (Rec. 9), where- 
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upon the plaintiff got very angry, refused to be ques¬ 
tioned, stated the officers had no warrant for her and 
therefore could not question her. She was thereupon 
told by the defendant, Maghan, that he and Officer 
Dalstrom would have to take her to No. 3 Precinct if 
she refused to talk to them there. The defendant’s 
friend, Mr. Jordan suggested that they drive to the 
station house whereupon defendant Maghan got into 
the back of the plaintiff’s car while the defendant, 
Dalstrom, followed them in the police car. The testi¬ 
mony further revealed that at the station house the 
plaintiff was asked a few questions by the defendants 
whereupon a member of the Woman’s Bureau searched 
her. The plaintiff was only at the station house (V 2 ) 
one-half hour and was released without any charges 
placed against her. She was not discharged from her 
place of employment but left voluntarily. 

During the trial of this cause the testimony revealed 
that the pocketbook in question had been given to Mrs. 
Williams and was very useful to her. Mrs. Williams 
testified that she believed it to be worth about Five 
Dollars ($5.00) and had owned it for a long period of 
time. (Rec. 10-11) 

At the conclusion of the testimony and upon motion 
to dismiss on behalf of the defendants the Court stated 
that while the officers were acting upon probable cause, 

i 

since the amount of money reported to have been stolen 
was less than Thirty-five Dollars ($35.00) the Court 
desired to take the matter under advisement in order 
to determine, first, whether the actions of the defen¬ 
dants constituted an arrest, and second, whether the 
officers had the right to arrest without a warrant for 
petit larceny not committed in their presence. On No¬ 
vember 25, 1935, the Court found that the pocketbook 
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in question was of little or no value and not worth 
Five Dollars ($5.00) and found for the plaintiff in the 
sum of One Hundred Fifty Dollars ($150.00) against 
the defendants Maghan and Dalstrom and dismissed 
the action against the defendant Mrs. Williams. The 
defendants Maghan and Dalstrom duly filed a motion 
for a new trial and on January 8, 1936, the Court 
overruled the motion provided plaintiff filed a remit¬ 
titur of Fifty Dollars ($50.00) within five (5) d^ys. The 
remittitur was duly filed by the plaintiff on January 13, 
1936, and on the 28th of January, 1936, this Court is¬ 
sued a writ of error to the Municipal Court which 
forms the basis for this appeal. (Rec. 11-12.) 

ASSIGNMENTS OF ERROR. 

Plaintiffs in error say the Court below erred 
(Rec. 13): 

1. In finding that the defendants did not have rea¬ 
sonable grounds to believe that the crime of grand 
larceny had been committed. 

2. That the Court erred in ruling as a matter of law 
that the defendants did not have the authority to ar- 
rest without a warrant a person whom they had rea¬ 
sonable cause to believe had committed the crime of 
petit larceny. 

3. That the Court erred in ruling that the defendants 
were not protected in making the arrest under the cir¬ 
cumstances of this case. 

Inasmuch as the errors relied upon relate to the 
ruling of the Court upon the arrest and are so closely 
related it is deemed advisable to present them in this 
argument as one. 
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ARGUMENT AND AUTHORITIES. 

The Court erred in finding that the defendants did 
not have reasonable grounds to believe that the crime 
of grand larceny had been committed. 

The Court erred in ruling as a matter of law that the 
defendants did not have the authority to arrest with¬ 
out a warrant a person whom they had reasonable 
cause to believe had committed the crime of petit lar¬ 
ceny. 

The Court erred in ruling that the defendants were 
not protected in making the arrest under the circum¬ 
stances of the case. 

At the conclusion of the case the trial court stated 
the defendants were acting upon probable cause but 
since the amount of money purported to have been 
stolen was less than $35.00, thus reducing the crime 
from grand larceny to that of petit larceny, the court 
desired to take the case under advisement in order to 
determine whether the officers had the right to arrest 
without a warrant for petit larceny, when such crime 
was not committed in their presence. 

The Court subsequently determined that the officers 
only had reasonable grounds to believe that the crime 
of petit larceny had been committed, and that this 
crime being a misdemeanor and not having been com¬ 
mitted in the presence of the officers, the arrest with¬ 
out a warrant was illegal. 

On reason and authority it is difficult to understand 
the court’s reasoning. 

The Supreme Court of the United States in Stacey 
v. Emery , 97 U. S. 642, defined probable cause, page 
645, as follows: 
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“A reasonable ground of suspicion supported 

by circumstances sufficiently strong in themselves 
to warrant a cautious man in the belief that the 
party is guilty of the offense with which he is 
charged. Chief Justice Shaw defines it in similar 
language: ‘Such a state of facts as would lead a 
man of ordinary caution to believe, or to ejntertain 
an honest and strong suspicion that the pjerson is 
guilty.’ ” (Italics ours.) 

Probably the most recent and leading case upon this 
subject is Carroll v. United States, 267 U. S. 1^2. The 
United States Supreme Court in that case, through 
Chief Justice Taft stated at pages 156 and 157: 

“The usual rule is that a police officer may ar¬ 
rest without a warrant one believed bv tHe officer 
upon reasonable cause to have been guilty of a 
felony, and that he may only arrest without a war¬ 
rant one guilty of a misdemeanor if committed in 
his presence (Kurtz v. Moffitt, 115 U. S. fS7 ; Elk 
v. United States, 176 U. S'. 529).” j 

“The rule is sometimes expressed as follows: 

“In cases of misdemeanor, a peace officer like a 
private person has at common law no power of 
arresting without a warrant except when ^ breach 
of the peace has been committed in his presence or 
there is reasonable ground for supposing that a 
breach of the peace is about to be committed or 
renewed in his presence. ’ ’ 

“The reason for arrest for misdemeanors with¬ 
out warrant at common law was promptly to sup¬ 
press breaches of the peace while the reason for 
arrests without a warrant on a reliable report of a 
felony was because the public safety and 
apprehension of criminals charged with 
offenses required that such arrests should 
at once without a warrant. ’ ’ 


i the due 
| heinous 
be made 
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The Supreme Court continued at page 161, upon the 
question of probable cause, as follows: 

“In Stacey v. Emery, 97 U. S. 642, 645, a suit 
for damages for seizure by a collector, this Court 
defined probable cause as follows: ‘If the facts 
and circumstances before the officer are such as to 
warrant a man of prudence and caution in believ¬ 
ing that the offense had been committed, it is suffi¬ 
cient. It was laid down by Chief Justice Shaw in 
Commonwealth v. Carey, 12 Cush. 246, 251 that: 
‘If a constable or other peace officer arrest a per¬ 
son without a warrant, he is not bound to show in 
his justification a felony actually committed, to 
render the arrest lawful; but if he suspects one on 
his own knowledge of facts, or on facts communi¬ 
cated to him by others, and thereupon, he has rea¬ 
sonable ground to believe that the accused has been 
guilty of felony, the arrest is not unlawful.’ In 
McCarthy v. DeArmit, 99 Pa. St. 63, the Supreme 
Court of Pennsylvania sums up the definition of 
probable cause in this way: ‘ The substance of all 
the definitions is a reasonable ground for belief in 
guilt.’ ” 

From these authorities it can be seen that the test is 
What was in the minds of the officers at the time they 
were called upon to act. As we have seen in the case 
of Carroll v. United States, supra , it is not necessary 
that a felony must have been actually committed to ren¬ 
der the arrest lawful, but if the officer suspects on his 
own knowledge of the facts or on facts communicated 
to him by others and thereupon relied upon by the offi¬ 
cer, probable cause exists, the substance of all defini¬ 
tions being a reasonable ground for belief. 

In the case at bar the trial court determined the de¬ 
fendants had sufficient probable cause for believing the 
plaintiff guilty of stealing the pocketbook and its con- 
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tents, but took the astounding position that the value 
of the property stolen must be determined to !a mathe¬ 
matical certainty before they could arrest o^* investi¬ 
gate. 

What, then, was in the minds of these defendants at 
the time they were called up to act? When they ar¬ 
rived at the scene of the crime they knew that |a pocket- 
book and approximately $30.00 had been stolen. The 
value of the pocketbook was unascertained at that time 
and indeed, so was its money contents, for the defen¬ 
dants had been informed only of an approximate 
amount. If they had reasonable grounds to believe the 
plaintiff to be the guilty person, certainly they had 
every reason to believe the pocketbook and its contents 
were of sufficient value, namely $35.00, to lead them 
to believe the crime of grand larceny, a felony, had 
been committed. 

Title 6, Chapter 3, Sections 60 and 61 of the 1929 
Code of Laws for the District of Columbia (Secs. 826 
and 827 of the 1924 Code) defines grand and petit lar¬ 
ceny, grand larceny being the taking of anything of the 
value of $35.00 or upward and petit larceny being the 
taking of anything of the value of $35.00 or less. This 
Court’s attention is directed to these two sections of 
the Code for the reason that one who is guilty of taking 
anything of the value of $35.00 may be either guilty of 
grand or petit larceny. 

Under the ruling of the Court in the instant case the 
burden is placed upon the officers to determine to a 
mathematical certainty whether the property stolen 
amounted to $34.99 or $35.01 before they could arrest 
the one believed to be the guilty person. It can read¬ 
ily be seen therefore, that if police officers are charged 
with this responsibility the apprehension of criminals 


10 


will be greatly retarded. The lower court held that the 
pocketbook in question was of little or no value despite 
the positive evidence in the case that it was worth at 
least $5.00 (R. 11) 

It certainly cannot be seriously argued that the mere 
fact that the pocket book was recovered by its owner 
lessens the degree of the crime, but in anticipation 
thereof it is well settled law that one of the elements of 
larceny is asportation. It is not necessary, however, 
that the property stolen be retained in the possession 
of the thief. 

In the case of McIntosh v. State , 105 Neb. 328, the 
Court said: 

“One of the elements of larceny is asportation. 
It is not necessary, however that the property 
stoleh be retained in the possession of the thief. 
To remove it with the requisite felonious intent 
from one part of the premises to another, or from 
the spot where it is found is sufficient asportation. 
Applying this rule to the facts in the case at bar it 
is clear there was a sufficient asportation to satisfy 
the law.” 

See also Whartons Criminal Law 11th Ed. Sections 
1161, 1169; People v. Dillon ) 36 Pac. 2nd, 416, 418. 

In Thompson v. Fisk, 50 N. Y. App. Div. 71, the 
Court said: 

“The officer did not know who the guilty party 
was, whether the plaintiff was guilty or innocent. 
His business was to find out and his attention was 
by the circumstances drawn toward the plaintiff. 
He had a right to investigate her in connection 
with the transaction. She claimed to be innocent 
but she would have done so if she had been guilty. 
Reasonable cause did not depend upon whether 
the plaintiff was in fact guilty, but upon the offi- 
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cer’s belief based upon reasonable ground. The 
officer might act upon appearances , and if the ap¬ 
parent facts were such that a discreet and prudent 
person would have been lead to the belief of the 
plaintiff’s guilt then he was justified in making the 
arrest although it turned out later that thd plaintiff 
was really innocent. If there was an honest be¬ 
lief of guilt and there existed reasonably ground 
for such belief, that was sufficient.” (Italics ours) 

In the case of Van v. Pacific Coast Company, 120 
Fed. 699, the Court said: j 

“It is assumed in the argument that dnder the 
circumstances and conditions arrest was lunlawful 
for the reason that the plaintiff was ncjt techni¬ 
cally guilty of larceny. But it is not true J that it is 
unlawful for a police officer to arrest h person 
while in the commission of any act of an aggres¬ 
sive character and suspected to be criminal but 
which is not technically a crime. By far too much 
immunity would be secured to the lawless and 
criminal elements if the law prohibited arrest 
upon suspicion based upon probable caijse and I 
did not find any such unreasonable rule sanctioned 
by the authorities. On the contrary, any innocent 
person is liable to be subjected to detention while 
circumstances of an incriminating nature are being 
investigated. The following is a fair statement of 
the general rule applicable to this case: ‘Though 
a person be arrested and imprisoned without a 
warrant and for an alleged crime by which the 
officer arresting him has no personal knowledge 
and the person so arrested is in fact innocent it is 
not false imprisonment if the officers a^ted upon 
information received from one on whom! they had 
reason to rely, 12 Amer. Eng. Enc. of taw, 2nd. 
741.’ ” * 1 

This Court in Carroll v. Parry , 48 App. 
said: 



. C. 462, 
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“While the rights of a citizen are to be carefully 
safeguarded to the end that he may not be de¬ 
prived without reason either of his liberty or good 
name, public policy demands that every citizen be 
alert to prevent infractions of the law and where 
the law has been broken to use his best efforts to 
bring the guilty to account.” 

“And where, as here, a crime of a serious nature 
has been committed and from the admitted facts 
or uncontradicted evidence it appears that the in¬ 
jured party has done nothing more than take rea¬ 
sonable and proper steps for the discovery and 
apprehension of the criminal, the party merits and 
should receive the protection of the court. 

In People v. Ward, 196 N. W. 971 the Court said: 

“The test seems to be: Were there any facts 
which would induce any fair minded man of aver¬ 
age intelligence and judgment to believe that de¬ 
fendant had committed a felony.” 

“The rule which we here lay down as to the 
grounds of suspicion which will justify an arrest 
without a warrant should apply to all cases of 
felonies. 

“While the rights of individuals to be protected 
from unwarranted arrest must be carefully 
guarded, the rights of the public must also be con¬ 
sidered. Robberies and holdups are now so fre¬ 
quent and the opportunity to get away quickly so 
convenient, that, unless officers may act promptly 
on information apparently reliable and circum¬ 
stances reasonably convincing, there is but little 
hope of apprehending the guilty party.’ ” 

It is therefore earnestly contended that these defen¬ 
dants in the case at bar had sufficient probable cause to 
lead them to believe that a crime of grand larceny had 
been committed. They were acting in good faith, with- 
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out malice and in the faithful performance lof their 
duties. To punish them for their acts in this instance 
is manifestly unjust and contrary to the law and the 
evidence. 

However, assuming for the purposes of this argu¬ 
ment, that from the facts and circumstances presented 
to the officers they had only reasonable cause tf> believe 
that the crime of petit larceny was committed,! it is the 
contention of these defendants that the comjnon law 
right of an officer to arrest one whom they believe to 
be guilty of the crime of petit larceny is still in exis¬ 
tence in the District of Columbia. This question has 
been presented to this Court in the case of Prigg v. 
Lansburgh, 5 App. D. C. 30 and Woodward v. Ragland, 
5 App. D. C. 220, but this Court has failedj to pass 
definitely upon the question. In the case of Woodward 
v. Ragland , supra, the Court said at page 239: 

“The question of whether petit larceny is to be 
regarded as a felony in this district ancfl to what 
extent, if at all, has been very much discussed by 
counsel, but we do not think it necessarV to con¬ 
sider it in the discussion of this case.” 

We are not unmindful of Title 18, Chapter 15, Sec¬ 
tion 541, United States Code Annotated, as fojlows: 

“ A1 offenses which may be punished by] death or 
imprisonment for a term exceeding one ^ear shall 
be deemed felonies. All other offenses! shall be 
deemed misdemeanors.” (March 4, 19j)9, C321, 
Section 335, 35 Stat. 1152.) 

But an analysis of the Authorities convinces that 
despite this Statute the common law right jto arrest 
still exists. 
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At common law larceny is divided into two classes, 
namely (1) simple larceny, and, (2) compound larceny. 
Simple larceny is the taking and carrying away of the 
mere personal goods of another of any value from any 
place, with a felonious intent to steal the same, while 
compound larcenies were those committed under cer¬ 
tain aggravating circummstances such as stealing from 
the person or in the presence of another by violence of 
by putting in fear. By the Statute of Westminister I 
larceny was divided into ‘‘ grand ’ 7 and “petit” larceny. 
It was made grand larceny when the value of the prop¬ 
erty exceeded 12 pence, and petit larceny when the 
property was of that value or less. See Clark and 
Marshall Law on Crimes, 2nd Ed. page 426 and 488. 
At common law and under the statutes of Westminister 
I both grand and petit larceny were felonies. However, 
whether it be grand or petit larceny the same elements 
must be present to constitute the crime and at common 
law as well as under the sections of the Code of Laws, 
for the District of Columbia, it must be shown that the 
taking and carrying away was felonious. At common 
law all felonies, including larceny were infamous 
crimes. See Crum v. State , 148 Indiana 401. 

In the case of the State of Florida ex rel. Jordan v. 
Buckland, Respondent , 18 Fla. Reports, 267, a writ of 
mandamus was brought against the respondent as 
Clerk of the Circuit Court of Duval County to compel 
him to restore Jordan’s name to the Registration List 
of that County. Jordan was denied the right to vote 
because he had previously been convicted of a charge 
of larceny of property of less value than $5.00. He 
was tried before a Justice of the Peace. The question 
presented was whether a conviction of petit larceny in 
a trial before a Justice of the Peace disqualified a per¬ 
son so convicted from voting. 
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Section 8 of the 44 Declaration of Rights” ot the State 
Constitution provided: 

“That no person shall be tried for capital or 
other infamous crimes except in case of impeach¬ 
ment * * * and in cases of petit larceny under 
the regulations of the legislature unless there is 
an indictment by grand jury.” 

Section 4, Article 14 further provided: 

4 4 The Legislature shall have the powe j and shall 
enact the necessary laws to exclude fifom every 
office of honor * * * and from the right qf suffrage 
all persons convicted of bribery, perjury, larceny 
or other infamous crimes.” 

The Legislature subsequently enacted that: 

“Persons hereafter convicted of felony, bribery, 
felony, larceny or other infamous crimes shall not 
be entitled to vote.” 

The Legislature also attached to the crime of petit 
larceny a punishment which made it a misdemeanor, 
the Legislature having enacted that only thdse crimes 
punished by imprisonment in the State Penitentiary 
were felonies and petit larceny was not thus punished. 

The Supreme Court of Florida held: 

4 4 In view of these sections of the Constitution 
and these statutory provisions we think the plain 
and clear result is that a person convicted of petit 
larceny is not a qualified elector in this State. The 
term larceny as used in all of these sections em¬ 
braces 4 petit larceny’ and petit larceny!so far as 
its nature is defined by the Constitution is an in¬ 
famous crime.” 
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A further distinction is to be had in the case of 
Hartig v. Hartig, 142 S. W., 797, (Mo.) This was 
a suit for divorce based upon the statute providing that 
the injured party may have a divorce 4 4 where prior to 
the contract of marriage either party shall have been 
convicted of a felony or infamous crime in any slate, 
territory or country.” The defendant had been con¬ 
victed of petit larceny. The Court said: 

4 4 Petit larceny is only a misdemeanor but be¬ 
cause it belongs to the class of crimes known as 
crimen falsi , it has been treated by the legislature 
and courts as of equal potency with grand larceny 
in the disqualification of a person to give testi¬ 
mony as a witness, to serve as a juror, to vote at 
election, or to hold public office. At first a convic¬ 
tion either of grand larceny or petit larceny ren¬ 
dered a witness incompetent in this State, but in 
1879 the law was changed and since then a convic¬ 
tion of either offense does not disqualify a witness, 
but may be used as impeaching evidence.” 

4 4 This change in the law, however, was not sug¬ 
gestive of any legislative intent to remove the of¬ 
fense of petit larceny from the class of infamous 
crimes.” 

The United States Supreme Court in Carroll v. 
United States, supra, a case involving the right of a 
prohibition officer to search and seize an automobile 
which they believed to be transporting liquor in viola¬ 
tion of the National Prohibition Act, after defining the 
punishment for first, second and third offenses, under 
Section 29, Title 2 of the National Prohibition Act 
stated at page 154: 

“Thus he is to be arrested for a misdemeanor 
for his first and second offenses and for a felony 
if he offends the third time.” 
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At page 155 the Court continued: 

“The rule for determining what may be re¬ 
quired before a seizure may be made by a com¬ 
petent seizing official is not to be determined by the 
character of the penalty to which the transporter 
is to be subjected.” (Italics ours) 

In the Carroll case it had been urged upon t^e Court 
that inasmuch as the offense of transporting liquor 
under the National Prohibition Act was deenjed to be 
a misdemeanor and the misdemeanor not having been 
committed in the officer’s presence, the arrest knd seiz¬ 
ure without a warrant was illegal. The Supreme 
Court, however, upheld the arrest and seizuiie on the 
ground that the officers were acting upon probable 
cause. 

Section 541 of Title 18, Chapter 15 of the United 
States Code, Annotated, above referred to, was then, 
as now, in full force and effect. 

This question of the right to arrest for petitf larceny 
without a warrant, upon information and bdlief was 
very definitely decided by the Supreme Court qf Michi- 
gan in the case of Brennan v. the People , 10 Mjich. 169. 
In this case the defendant was charged with assaulting 
a police officer and his defense was that the alrest for 
petit larceny without a warrant was illegal aijd there¬ 
fore the defendant had a right to resist arrest. The 
Supreme Court of Michigan speaking through Chief 
Justice Martin said: 

“The power and duty of officers to arrest with¬ 
out process, persons charged with crime, are de¬ 
rived from the common law and not fj:om the 
statute. They are conferred and imposed in all 
cases of felony; but not in those of misdemeanor, 
except when committed in their immediate pres¬ 
ence. When we ascertain, therefore, w^iat are 
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felonies at the common law, we know for what 
common law offenses persons charged may be ar¬ 
rested without process. Larceny was such an of¬ 
fense. The statutory definition of the word felony 
was not, in my opinion, defined to restrict this 
power or duty, or to have any other effect than 
that of a definition although it may aid perhaps 
in the construction of other statutes. The word 
has now no peculiar value, for no consequences pe¬ 
culiar in the common law, such as forfeiture of 
lands, etc., attached to it. The statute itself only 
defines the word as used in it leaving the common 
law definition intact and does not purport to go 
beyond such statutory use. 

“The power of the officer being a common law 
power, it would seem to follow that no change by 
statute in the punishment of an offense known in 
the common law as a felony, and the abolition of 
the penalty peculiar to a felony, and the conse¬ 
quent necessarily new definition of the terms, could 
impair or effect that power. If the legislature 
should make murder or robbery punishable by fine 
only, still the power to arrest would remain the 
same as it was when the penalty was death; for 
such power depends upon the nature of the offense 
and not upoyi the severity of the punishment. It 
was conferred for the protection of society; the 
same reasons will exist for its exercise now as 
heretofore, however, crime may be defined and 
punished.” (Italics ours.) 

The law on this subject as laid down in the case of 
Drennan v. People, supra, was approved in the case of 
People v. Wilson , 55 Mich. 215, 21 N. W. 905. The de¬ 
fendant in this case was charged with the murder of a 
police officer while resisting arrest. His defense was 
that he had been arrested illegally without a warrant 
for the crime of petit larceny not committed in the 
presence of the officer. The Court said: 
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‘ 4 The error most strongly relied upon relates to 
the ruling of the Court upon the arrest. ! The ar¬ 
rest was made without a warrant; and ifj the offi¬ 
cer had no right to make it, resistance to lit would 
have been legal. The Trial Judge instructed the 
jury as follows: 4 If a barrel of oil bad been 
stolen from Hiese (storekeeper) a felony had been 
committed and if the defendant was a thief, Bul¬ 
lard (officer) had the right to arrest him! without 
a warrant. He would also have the same right al¬ 
though no larceny in fact had been committed, if 
there was reasonable ground and probaole cause 
and believing that a larceny had been committted 
and that the defendant was a guilty party. Any 
facts which would induce any fair minde<jl man of 
average intelligence and judgment to believe that 
a larceny had been committed would be [probable 
cause and reasonable ground for such belief.’ 

“These instructions assume that the offense for 
which Bullard attempted to arrest the respondent 
was a felony. This is contested by the defense 
who insist that no larceny is a felony in xhe State 
unless the value of the property exceeds $25.00, 
so as to make imprisonment in the State Prison 
the penalty. It seems to be taken for granted on 
both sides that the value of the barrel of oil was 
less than $25.00 although there was no proof on 
the subject. It was decided by this Court' in Dren- 
nan v. People, 10 Mich. 169, that common law felo¬ 
nies are still felonies in this State and thaj the term 
felony was not defined by our statutes excjept in its 
application for statutory offenses. Tl}e defen¬ 
dants insist that this decision is erroneous and we 
are urged to leview it. If serious mischief could 
arise from it we might be inclined to do so; but the 
decision seldom becomes important excipt when 
the right to arrest without a warrant is'involved 
and it may he doubtful if the good of society re¬ 
quired that the right to arrest without a warrant 
should depend in cases of larceny upon the value 
of the property stolen.” (Italics ours.) 


This Honorable Court in the case of Colts v. District 
of Columbia, 59 App. D. C. 224, speaking through Jus¬ 
tice Eobb, has followed the reasoning and the principles 
as laid down in the cases of Drennan v. The People, 
and People v. Wilson, supra. This was a writ of error 
to the Police Court involving the question whether one 
charged with reckless driving on a city street is en¬ 
titled to a jury trial. The language of Justice Eobb at 
page 227 is as follows: 

“That the common-law offense of reckless driv¬ 
ing is a crime within the constitutional provision 
for a trial by jury is, we think, plain. Has the in¬ 
herent character of that offense been changed by 
the statutory provision reducing the penalty for 
a first offense to a fine of not more than $100 or 
imprisonment of not more than thirty days? We 
think not. This offense being malum in se neces¬ 
sarily involves moral delinquency. It would be so 
‘ adjudged by the sense of a civilized community, 
whereas an act malum prohibitum is wrong only 
because made so by statute.’ State v. Horton, 139 
N. C. 588, 592, 51 S. E. 945, 9'46. 1 L. E. A. (N. S.) 
991, 111 Am. St. Eep. 818, 4 Ann. Cases, 797. One 
convicted of driving a vehicle in a crowded street 
so recklessly as to endanger human life would 
merit and receive the lasting condemnation of all 
right-thinking people, and thus suffer greater 
punishment than that prescribed by law. If by 
statute the grade of this serious common-law crime 
can be changed to a petty offense, then it neces¬ 
sarily follows, we think, that in the same way the 
grade of the crime of murder, or any other crime, 
could be changed to a petty misdemeanor. The 
inevitable result would be the nullification of the 
constitutional guaranty of trial by jury.” (Italics 
ours) 
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Applying the principles of law established j by the 
authorities cited to the facts and circumstances sur¬ 
rounding the case at bar, it is urged on behalf bf these 
defendants that the common law right to arrest for 
petty larceny without a warrant, upon informat|ion and 
belief, has not been abolished but still prevailb in ac¬ 
cordance with the rules of common law. If the lower 
court is not in error it is respectfully shown to this 
Honorable Court that the officers and the complaining 
witness in the case at bar would have been compelled 
to have made application for this warrant to the; United 
States Attorney the following morning, and ^vhile in 
the instant case the plaintiff was not prosecuted, under 
such circumstances it can be readily seen how helpless 
the law enforcement officers would be in the apprehen¬ 
sion of criminals and how easily the guilty cbuld es¬ 
cape. 

CONCLUSION. 

In conclusion the defendants urge that the dourt be¬ 
low was in error in its findings and that the case should 
be reversed. 


Respectfully submitted, 

Julian I. Richards, 
Attorney for Plaintiffs ifi Error. 
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Winitib States Court of Appeals: 

FOR THE DISTRICT OF COLUMBIA 


Xo. 6704 


Robert J. Maghan, Jr., and Elmer Dalstrom, 

Plaintiffs in Error j 

v. J 

Ruth E. Jerome, j 

Defendant in Error 


BRIEF FOR DEFENDANT IN ERROR 


STATEMENT OF FACTS 

The defendant in error hereafter called the plaintiff 
was working as a waitress in a boarding house con¬ 
ducted by Mrs. Catherine Williams at 1845 Belmont 
Road, X. W., in the District of Columbia. Tl|e plain¬ 
tiff in error, hereafter called the defendants, were 
members of the Metropolitan Police Department at¬ 
tached to No. 3 Precinct as Precinct Detectives. On 
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the evening of August 26, 1935, at about 8:30 o’clock 
P. M., the defendants went to the Williams boarding 
house and was told by Mrs. Williams that $30.00 had 
been taken from her pocketbook from a sideboard 
drawer in the dining room. The defendants were in¬ 
formed that the plaintiff, Ruth E. Jerome, was one 
of the waitresses working in the dining room. The 
officers were shown the empty pocketbook and were 
told that it was found in a hall closet. 

The officers went outside of the premises and about 
nine o’clock P. M., the plaintiff came out and got into 
an automobile which was being operated by her friend, 
John L. Jordan. The defendants placed the plaintiff 
under hrrest, took her to the 3 Precinct, had a police¬ 
woman search her and then released her. 

The Court found as a matter of fact that the pocket- 
book was of little or no value and not worth $5.00 and 
found for the plaintiff in the sum of one hundred and 
fifty dollars against the defendants, Maghan and Dals- 
trom and dismissed the action against the defendant 
Mrs. Williams. The defendants Maghan and Dalstrom 
filed a motion for a new trial and on January 8, 1936, 
the Court overruled the motion provided plaintiff filed 
a remittitur of fifty dollars ($50.00) within five days. 
The remittitur was filed by the plaintiff on January 13, 
1936, and on the 28th of January, 1936, this Court 
issued a writ of error to the Municipal Court which 
forms the basis for this appeal. 

ARGUMENT AND AUTHORITIES 

TRIAL COURT COMMITTED NO ERROR IN 
FINDING THAT THE DEFENDANTS DID NOT 
HAVE REASONABLE GROUNDS TO BELIEVE 
THAT THE CRIME OF GRAND LARCENY HAD 
BEEN COMMITTED. 


TRIAL COURT COMMITTED NO ERfeOR IN 
RULING AS A MATTER OF LAW THE DEFEN¬ 
DANTS DID NOT HAVE THE AUTHORITY TO 
ARREST WITHOUT A WARRANT A I|EESON 
WHOM THEY HAD REASONABLE CAUSE TO 
BELIEVE HAD COMMITTED THE CR^ME OF 
PETIT LARCENY. 

TRIAL COURT COMMITTED NO ERROR IN 
RULING THAT THE DEFENDANTS WERE NOT 
PROTECTED IN MAKING THE ARREST UNDER 
THE CIRCUMSTANCES OF THE CASE. 

The position of the plaintiff is that she was arrested 
for a misdemeanor, petit larceny, by the defendants 
without a warrant and without them seeing 1 the act 
committed. A police may only arrest one grfilty of a 
misdemeanor without a warrant if committed in his 
presence (Kurtz v. Moffitt, 115 U. S. 498; Elk United 
States, 177 U. S. 534). j 

That there was no testimony at the trial by the offi¬ 
cers that they believed the crime of grand larceny 
had been committted, the positive testimony was that 
Mrs. Williams showed them the pocketbook and told 
them that $30.00 had been stolen from the pobketbook. 
There was no question of probable cause in tlje case at 
bar. 

The only questions before this Honorable Court, as 
we see it, are: Is petit larceny under our Code a 
felony or a misdemeanor, and does a police officer 
have the right to arrest one for a misdemeanor without 
a warrant and without the act being committed in his 
presence. 

Petit Larceny under our Code of Law is a mis¬ 
demeanor. Title 6, Chapter 3, Sections 60 anc} 61 of the 
1929 Code of Laws for the District of Colombia de- 
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fines Grand and Petit Larceny, Grand Larceny being 
the taking of anything of value of $35.00 or upward 
and Petit Larceny being the taking of anything of 
value of $35.00 or less. Title 18, Chapter 15, Section 
541, United States Code Annotated, as follows: 

“All offenses which may be punished by death or 
imprisonment for a term exceeding one year shall be 
deemed felonies. All other offenses shall be deemed 
misdemeanors. ’ ’ In the case of United States v. Chap¬ 
man (District Court of Ala. 1931) 3F. Supp. 900. Holds 
that U.S.C.A., Title 18, Sec. 541, Applies only where 
statue declaring offense fixes punishment but fails to 
designate offense as felony or misdemeanor. This is 
true with our Code. 

A police officer does not have the right to arrest one 
for a misdemeanor without a warrant or without the 
act having been committed in his presence. 

The law is well stated in Carroll v. United States, 
267 U. S. 132. 

“The usual rule is that a police officer may arrest 
without a warrant one believed by the officer upon 
reasonable cause to have been guilty of a felony, and 
that he may only arrest without a warrant one guilty 
of a misdemeanor if committed in his presence (Kurtz 
v. Moffit, 115 U. S. 487; Elk v. United States, 177 U. S. 
529).” 

Applying the principles of law by the authorities 
cited to the facts of the case at bar the plaintiff urges 
that the Court below was correct in its findings and the 
case should be affirmed. 

Respectfully submitted, 

Theodore A. Brown, 

Isaiah Lisemby, 

Attorneys for Defendant in Error. 




